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Introduction

When multinational companies decide to send employees abroad to work in one of their subsidiaries or group companies, planning ahead is critical so that the appropriate documentation can be put in place at the outset. Too often, expatriates are sent without adequate or indeed often any documentation recording the intentions and terms of their assignment. Inevitably, this makes the assignment difficult to manage as the expectations of both parties may not be the same. Further, if the assignment ends or does not work out, unexpected liabilities may be incurred by the company. 

Having a written contract in place, which addresses issues like the governing law, the length of the assignment, benefits during the duration of the assignment and options for terminating the assignment can be invaluable.

This paper will focus on the key issues, which need to be considered in an expatriate employment agreement when a company is sending an employee to another country. Although, this paper is tailored primarily to UK legal issues, some of the issues have a broader relevance given the similar practical issues which face multinationals when they are sending employees to different countries.

1. Considerations in choosing the most suitable type of contract 

At the outset, you need to identify and document the structure to be adopted. There are various options available for structuring expatriation terms, which include (without limitation):
· Secondment

· Dual/multiple contracts

· Local employment contract
· International standardized contract tailored to local laws  
The ultimate choice of contract, however, is often tax, social security or immigration led.
a) Secondment

In general, a secondment is a good option where a multinational wishes to send an employee temporarily (though short or longer term) to another country but they will remain an employee of the home company whilst working in an overseas office. It may also be necessary where the employee needs to remain an employee in the home country for eg pension/retirement scheme or other benefit purposes.
A multinational may also decide to send an employee to work in an outside organization so the secondee can gain experience of a different organizational structure, obtain technical skills from a different industry or bolster their knowledge of a specialized area. Similar considerations will apply here as above.


The benefits of secondments are manifold for all involved. The employee will obtain on the job experience of working in a different environment and learn skills to take back to their employer. It is a good option where new and innovative ideas are needed or where a company wishes to train employees in overseas practices and laws, without having to employ new staff, which can be costly.
If an employee is being seconded to another company – either a group company or perhaps a joint venture company, it is normally advisable to have an agreement between the “host” company and the secondee’s “home” company about payment of salary and benefits, other costs associated with the secondment, the proposed length of secondment and issues such as who has the right to discipline the individual etc. There may also be indemnification of one company by the other in respect of liabilities created vis-à-vis the employee. This intra-company agreement is in addition to the secondment agreement between the individual and the seconding company (with possibly also the secondee company too as a party to gain the benefit of any rights afforded under the agreement, such as tailored restrictive covenants). 
In general, the secondee remains an employee of their “home” company during the length of the secondment, but with certain rights and benefits suspended and replaced by relevant secondment arrangements.

Important issues to consider when planning a secondment include (without limitation):

· The interplay between the underlying employment contract and the separate bi- or tri-partite  secondment/assignment agreement 

· How the secondment will be funded. In the case of an intercompany transfer or external transfer, as indicated it is a good idea to put an agreement in place, which specifies how costs will be managed and who will be responsible for the secondee during the secondment.

· Who will be responsible for any disciplinary issues, which arise during the secondment? Will the individual be subject to the “host” company’s rules?

· It is important to ensure that the individual has the necessary visas and can legally enter the country to work.
· How long is the secondment anticipated to last? It is important not to unwittingly create a fixed term in the drafting of the secondment agreement which, on early termination of the secondment (and employment) could expose both seconding and secondee companies to potential compensation based on the balance of the anticipated secondment period.

· What is the intention at the end of the secondment in terms of relocation and related costs, will treatment vary depending on the reason for termination – will termination for misconduct or resignation be treated differently in terms of repatriation costs than redundancy/retrenchment? Is it appropriate/necessary to include an obligation to take reasonable steps to find alternative roles elsewhere within the company or group? 

· Do you need to include new restrictive covenants in the secondment agreement to take account of the new country’s market and also their laws, and should the secondee company be given the right as a party to enforce those restrictions directly?

· Should you provide for potential localisation of the executive if they do not want to move on at the end of the secondment but prefer to make their home in that country?

· Do tax equalisation or protection arrangements need to be included? NB. Specialist tax issues are outside the scope of this paper.

· Should relocation, cost of living, disturbance (out of pocket) and/or hardship allowances be provided?
· What additional benefits are appropriate  - eg car, travel, home visits,housing, children’s education, medical expenses insurance for the host country etc?  

· In what currency/ies should the employee be paid?
b) Dual or Multiple Contracts

Dual contract arrangements have been frequently used where an employee is not domiciled in the UK and carries out roles both in and outside the UK. In our experience, they are not normally available to US citizens who are taxed on their global income.  These contract structures are always tax driven and require highly specialized tax advice both in their design and operation (which advice is outside the scope of this paper). 

Separate contracts are created with two different companies, one in the UK and one resident outside the UK.  Normally, the two employers are part of the same wider group company structure. Dual contracts record two separate roles under the two respective employment contracts: one contract for the UK duties/role and one contract for wholly non-UK duties/role. So the employee performs his or her UK based role and duties under the UK contract with the UK group company; and the role and related duties under the offshore  contract are performed wholly outside the UK for the other non-UK based company. It is important that these are seen to be two very distinct and standalone roles and employments, and not merely the splitting of one single position into onshore and offshore elements.
Under a dual contract arrangement, the individual may be entitled to tax relief on the income earned outside of the UK. If the individual can show the non-UK employment was performed wholly outside the UK, they may, subject to strict conditions, be eligible to claim that any earnings earned outside of the UK should not be subject to UK tax (unless the monies are brought into the UK).  However, of course, there may be a tax owed in the country in which the non-UK duties were carried out. 
New UK tax rules were introduced in April 2008 which require expatriates who have been resident in the UK for at least 7 of the last 9 tax years to submit an application and pay a fixed charge (currently £30,000 pa) to continue the remittance basis of taxation, or otherwise face UK taxation on non-UK earnings.

Although dual contracts were traditionally very popular in the finance industry (and remain so in the hedge fund industry), the UK tax authorities are increasingly scrutinising such agreements and often reject the proposition that the non-UK employment contract is valid – taking the view that the employee simply holds one single employment with both onshore and offshore functions. It can be difficult to prove in practice that there are two separate distinct employments and that such an arrangement is not simply a way of evading payment of UK income tax.

It is also an incredibly cumbersome arrangement to manage, ensuring that the correct duties are performed in the right place under the right title

Key factors, which may assist in establishing dual contracts of employment, include as a minimum, having separate and very different/distinct:

· Roles/Duties

· Employers

· Remuneration structures and benefit packages

· Places of work

· Reporting lines
· Contact details
· Business cards
However, given the UK’s tax authority’s current attitude to dual contracts, such a structure is by no means guaranteed to be successful and specialist tax advice should be sought in advance to see if such an arrangement is feasible.  
c) Local employment contract
There are a number of reasons why employers may consider placing the expatriate on a local contract.  For example, certain countries require that, for immigration purposes, expatriates must be employed by a local company on a local law contract. Further, if an employee is likely to be based in the country  for several years, rather than for a finite  period, it may be better to consider employing them on a local contract. This may help reduce expensive expatriate pay and benefits arrangements – though of course this will be a matter of negotiation with the executive.  Another reasons is simplicity – that some employers simply find it a cleaner arrangement to offer local contracts to expatriates when they move from one country to another, rather than trying to achieve some level of global consistency with a standard type of international contract, tailored locally or not. 
Clearly, this will depend on the company having an established entity or subsidiary within the host country. Immigration advice will need to be sought to ensure that the individual has the appropriate visa if the intention is for him to stay for a longer period of time. Tax advice will also be important when employing an individual on a local contract.

Prior to the individual commencing work on the local contract, their existing employment arrangements will need to be brought to an end; we frequently see situations where the previous contractual arrangements and benefits have not been effectively superseded, giving the expatriate additional rights on termination and a stronger negotiating position regarding their exit package. If there is the risk of potential claims or liabilities from that period of employment, a waiver should be sought. 

A new contract will need to be issued, following typical local arrangements, which comply with the relevant local law. 

d) International standardized contract tailored to local laws
The familiarity and preference of the parent company for a particular country’s laws and style of contract often drives the decision to have a standardized international employment contract which aims at a level of harmonization of contractual terms across their expatriate group. 

However where, as is always recommended, those standard international contracts need to be tailored to local law of the host country to ensure they do not infringe local mandatory requirements, one sometimes finds that little remains of the original standard contract and so the objective of harmonization/standardization is not achieved.  Harmonization to the extent possible is probably better achieved by way of high level global expatriate policies and codes of conduct incorporated by reference into the expatriate’s individual  arrangements contained in a local contract. 
2. Choice of Law

The following section will provide a summary of the legal issues relating to choice of law when multinational companies send employees to work in the European Union and more specifically, the UK.

It is good practice for expatriate contracts to include an express choice of law clause. This enables the employer to specify which law they wish to govern the contract. However, choosing the most appropriate law, taking into account all the circumstances can be difficult. Multinational companies often choose the law where the company is headquartered (especially as it will be the law with which they are most comfortable and familiar). 

In addition, given the advantageous employment rights provided by European countries, retaining the headquarters’ local law in the contract may be somewhat optimistically seen as a way of circumventing another country’s “employee friendly” laws. However, this strategy is not always successful and certain mandatory local laws in European countries can trump contrary contractual provisions in any event. 

Legal framework

Under EU law, parties are free to choose the law, which they wish to govern the employment contract; this is considered a fundamental right. However, in the absence of an express choice of governing law in the contract, certain tests will be applied to determine which law will govern the contract.

There are two sets of laws relevant in this regard:

Rome Convention

The Convention on the law applicable to contractual obligations (enacted in the UK by the Contracts (Applicable Law) Act 1990) and commonly known as “the Rome Convention” (hereafter “the Rome Convention”) applies to contractual obligations in civil and commercial matters (thus including employment contracts) created prior to December 2009. 

The major provisions of the Rome Convention relevant to choice of law in employment contracts are as follows:

· Article 3: Parties have freedom of choice to determine the law of the contract.
· Article 6 (2) states that where an employment contract does not contain a choice of law clause, the contract shall be governed “by the law in which the employee habitually carries out the work in the performance of the contract” even he is temporarily based abroad. This could be relevant in the case of a short--term secondment as the governing law could be where the employee is habitually based even if at that time he happens to be working abroad.
· If the employee does not habitually carry out his work in any one country, the contract is governed by the law of the country in which the place of business through which he was engaged is situated;
· There is also a general clause which allows for an exception should a contract be more closely connected with another country in which case that country’s law will apply instead of the two prior options. This is effectively a catch all clause, which would cover unusual circumstances where it would make practical sense to apply a certain country’s law even if an employee habitually works elsewhere.

The case of Chunilal v Merrill Lynch demonstrates how the Rome Convention is applied in practice by the courts. Mr. Chunilal worked for Merrill Lynch in the UK for many years. In 2003, he negotiated a new contract with Merrill Lynch and moved to Hong Kong.  His employment unexpectedly terminated in 2008. There was no express choice of law clause within his contract; he brought a claim for breach of contract in relation to his bonus and argued that his contract was governed by UK law (in the absence of a choice of law clause), as this was the country with which the contract was most closely connected. 

However, this argument was unsuccessful as the High Court determined that English law was not the applicable law as Mr. Chunilal habitually worked in Hong Kong, and had very little connection with the UK during between 2003 and 2008. It was held that Hong Kong law was the appropriate governing law and jurisdiction.
Rome I Regulation

The Rome Convention remained the only EU private international law instrument in international treaty form.  Following extensive discussions, it was determined that the Rome Convention would become the Rome I Regulation (hereafter, Rome I) This took effect on 17th December 2009 and applies to contracts created after this date. Although this chiefly enshrined the key sections of the Convention, some modernisation did take place. 
The purpose of Rome I Regulation was to create uniformity, certainty and harmonisation between the various rules relating to contractual obligations. It was hoped that the legislation would encourage the application of the same principles and rules to every international dispute, thereby reducing the risk of forum shopping.

Many of the rules remain the same as set out above in the Rome Convention, especially in relation to parties’ basic right to choose the law of the contract (Article 3). However, some important changes include: 
· Rome I sets out specific rules for the various different types of commercial contracts;

· It specifically deals with employment contracts at Article 8 (2) and effectively repeats the rule under the Rome Convention, with one minor amendment.  Where parties have not chosen the law of the contract, the contract shall be governed  “by the law of the country in which or, failing that, from which the employee habitually carries out his work in performance of the contract.” The addition of the words “failing that, from which” seems to widen the ambit of the clause so as to cover employees based in one country but who also work from another country.
Overall, Rome I has resulted in there being more clarity and certainty in contractual disputes where no choice of law has been assigned. 

Rome II – non-contractual disputes.

Rome II has also had an impact over the past year since it came into effect in November 2009.  This Regulation applies to non-contractual disputes and has established that in order to determine the appropriate law for the resolution of non-contractual disputes, courts will look at where the damage has occurred or is likely to occur, regardless of the country or countries in which the act causing the damage occurs.  

Practical issues concerning choice of law 
The interplay of domestic laws and EU law are significant when multinationals decide to employ expatriates within the UK and Europe. As such, there will be practical considerations when choosing which law will govern the contract:

· Will there be an express choice of law clause in the contract? If yes,

· Will the chosen law be the headquarters “home” law?

· Is there a law more relevant to the performance of the contract than the “home” law?

· Where will the individual perform the duties of the contract?

· Where will they be habitually be based?

· Will this be a temporary or a long-term assignment?

· Will the individual still be required to carry out duties in relation to his “home” contract?

Having clear rationale behind the choice of law clause will assist in the future should any dispute arise.

3. Effect of mandatory local employment laws over contractual provisions

Even if the contract contains an express choice of law clause, this does not mean that local laws can be circumvented when sending the employee to work in the UK (or to Europe in general). Certain mandatory laws will still apply as result of European legislation.

The Rome Convention and Rome I (applicable depending on when the contract is formed as stated above) protect employees who are working within the European Union from being deprived of mandatory local employment laws. 

The Rome Convention states under Article 3 (3):

“The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign tribunal, shall not, where all the other elements relevant to the situation at the time of the choice are connected with one country only, prejudice the application of rules of the law of that country which cannot be derogated from by contract, hereinafter called "mandatory rules".     

In essence, Article 3 states that even if the parties have chosen a foreign law to govern the contract, if the individual is working or closely connected to a another country (i.e. not the one named in the choice of law clause), they cannot be deprived of the protection of that country’s employment laws, simply because the governing law of the contract provides less beneficial rights for the employee. Contractual terms cannot override certain mandatory rules.

Rome I encapsulates this principle more precisely under Article 8 (3):

“An individual employment contract shall be governed by the law chosen by the parties in accordance with Article 3. Such a choice of law may not however, have the result of depriving the employee of the protection afforded to him by provisions that cannot be derogated from by agreement under the law that, in the absence of choice, would have been applicable pursuant to paragraphs 2, 3 and 4 of this Article.”

The effect of Article 8 (3) is that an employee will still be entitled to the protection of certain mandatory local laws which would have had applied should there have been no express choice of law clause within the contract. To determine which country’s mandatory laws will apply, the following factors need to be considered:

· Where the employee habitually carries out his work; or

· The country in which the place of business through which he was engaged is situated; or

· Some other country, if it appears from the circumstances as a whole that the contract is more closely connected with that country.  
The answer will depend on which country has the closest connection to the performance of the contract.
Once you have ascertained which country’s laws apply, it will be necessary to find out which laws are mandatory. Effectively these are laws which cannot be contracted out of, regardless of a choice of law clause or other contractual statements. These mandatory laws can be found in statute or case law within the UK (other jurisdictions may have mandatory laws within their Civil Codes). 

Important issues in the UK covered by mandatory laws include rights on termination (i.e. statutory protections in relation to dismissal), statutory right to notice on termination, working time regulations, discrimination protections and the right to the minimum wage.

Practical issues relating to mandatory local employment laws

Therefore, this means that under EU law, certain mandatory laws override contractual provisions. The insertion of contractual provisions, which seek to circumvent local laws in the country where the contract is to be performed or which are less favourable to the employee than local laws, will be void. 

In order to ascertain which laws will affect the contractual terms in the agreement, the following issues will be relevant:

· What is the governing law of the agreement;

· Apply the correct test for working out which country’s law would apply (as set out above) in the absence of a choice of law clause;

· Seek local advice to find out which local mandatory employment laws apply.

It may be helpful to set out an example of how this works in relation to expatriate agreement operating in the UK:
An employee from a US multi national company (headquartered in New York) is sent to the UK on an expatriate agreement. The contract states New York law governs it. In accordance with New York law, the employee’s employment is “at will” which means, in most cases, his employer can terminate his employment without notice and without following due process.  

The employee works in the UK for 14 months. It is then decided to terminate his employment with the company for misconduct. Although his contract is governed by New York law, the employee has worked in the UK for more than 12 months. He has therefore obtained the statutory right not to be unfairly dismissed (after the 12 month qualifying period which applies in most cases) under the Employment Rights Act 1996. Before dismissing the employee, the company would need to follow certain procedures to make the dismissal fair under UK law, including:

· Having a clear and documented reason (from a limited set of reasons including conduct and capability) for dismissal.

· Following a fair procedure (including conducting an investigation, calling him to a meeting, giving him the right to respond to the allegations and providing a right of appeal)

Failure to do so may result in a finding of unfair dismissal. Damages can be as much as £65,300 if an employee is successful in an unfair dismissal claim. The employee also has the right to statutory minimum notice in addition to any other contractual rights he may have.

Even though the governing law is New York law, the employee can still take the benefit of the UK’s mandatory employment laws.

4. Jurisdiction 

Brussels I 

Even where parties have chosen the jurisdiction in which they would like their case to be heard, an employee has a number of options as to where to sue their employer.  However, an employer can only sue the employee in the country where they are domiciled. 

The underlying EU legislation is the Brussels Regulation (hereafter “Brussels I”). Section 5 of Brussels I deals with jurisdiction over individual employment contracts.

Article 19 states that an employee can choose to sue their employer in the jurisdiction in which the business is domiciled. Even where a company’s headquarters is overseas, a branch, agency or establishment is enough for a company to be considered “domiciled” in one of EU member states.

The employee can also sue their employer where they habitually perform their duties. If the employee is not habitually based in one country, they can sue the employer where the business in which they worked is based. 

Brussels I favours the individual as they have more choice as to the forum in which to sue. The employer is limited to bringing proceedings only in the place where the employee is domiciled (Article 20 of Brussels I.)

Clauses specifying jurisdiction in a contract are only binding if entered into by the employee after the dispute has arisen or if the employee chooses to rely on them (Article 21 of Brussels I). This limits any real effect of exclusive jurisdiction clauses in a contract. 

Case law is helpful in providing context for the application of Brussels I.

In Samengo-Turner and Ors v J&H Marsh & McLennan (Services) Ltd and Ors, the UK’s Court of Appeal had to determine whether a bonus agreement was subject to New York law and its courts’ exclusive jurisdiction. Mr Samengo Turner and his fellow employees were being sued by their employer’s holding company (and another company in the group) for alleged breaches of restrictive covenants in their bonus agreement. The employees had been part of an incentive scheme, which stated that if they left their employer’s employment or breached the terms of their contract, their bonus would need to be repaid. The bonus agreement stated it was subject to New York law and its exclusive jurisdiction. 

The employees gave notice that they were joining a competitor and proceedings were commenced in New York for alleged breaches of non-compete provisions.

The employees applied to the High Court in the UK for a declaration on the appropriate jurisdiction and a worldwide anti-suit jurisdiction, arguing that their employer did not have jurisdiction to sue them as they were domiciled in the UK, not the United States.  They stated that Brussels I applied to their situation and as a result, their employer was only able to bring proceedings in their place of domicile.

At first instance, the UK’s High Court rejected their application, stating that the bonus agreement was not a contract of employment and so Brussels I did not apply. Further, one of the parties suing the employees was not their employer but the holding company.

The Court of Appeal allowed the employee’s appeal, applying a more practical and less legalistic approach. It held that the bonus arrangements did form part of their contract of employment and that the holding company was still within the same group as their employer for the purpose of Article 20 of Brussels I. 

Accordingly, Section 5 of Brussels I applied and the New York jurisdiction clause was invalid, as the contract had been agreed before the dispute arose. The case had to be determined by the courts in which the employees were domiciled (England).

Practical points on jurisdiction
An express jurisdiction clause is no guarantee that such jurisdiction will be enforced. It will depend, primarily on who initiates the proceedings and the place of domicile of the individual performing the contract. 

Issues to bear in mind when considering jurisdiction under EU law include:

· What is the place of domicile of the employee;

· An express jurisdiction clause does not guarantee that a dispute will be heard in that jurisdiction unless the employee’s consent is obtained after the dispute has arisen or unless the employee himself relies on the jurisdiction clause;

· An employer is limited to suing an employee in their place of domicile if Brussels I applies;

· A side letter or document (if contractual) may form part of the employee’s wider contract and be subject to EU laws on jurisdiction in relation to employment contracts.
5.Key issues regarding enforceability of restrictive covenants governed by foreign laws, including recent case law
The leading UK case on the enforceability of restrictive covenants in a cross border agreement is Duarte v the Black and Decker Corporation. This case involved the enforceability of restrictive covenants within a share incentive scheme.

The brief facts of the case are that Mr. Duarte was a senior employee of Black and Decker; he was based and worked in England. On reaching the required level of seniority, he joined the company’s Long Term Incentive Plan (hereafter “LTIP”). Under this scheme, he was entitled to receive performance related incentive payments over a two year period. The purpose of the scheme was to incentivise employees and encourage them to remain with the business. The scheme was governed by the laws of the US State of Maryland.

The LTIP scheme contained two, very widely drafted restrictive covenants; there was a non-compete clause restricting the employees from joining approximately 500 competitors (when all subsidiaries and affiliates of the named companies were included) for a period of 2 years. There was also a non-solicitation of employees clause, which was aimed at preventing the poaching of any employees from Black and Decker worldwide (approximately 25,000 employees), also for a period of 2 years.

Unsurprisingly, given the wide drafting of the restrictions, Mr. Duarte sought a declaration from the UK courts that the restrictions were void and unenforceable. 

The UK courts needed to consider the conflict of law issue, given that the LTIP agreement was stated to be governed by Maryland law.  The judge determined (following similar reasoning established in Samengo above), that the LTIP formed part of Mr Duarte’s contract of employment and therefore, was subject to the Rome Convention under EU law.  

Mr. Duarte argued that under Article 6 (1) of the Rome Convention (this case pre-dated Rome I), he should not be deprived of the following mandatory protections of UK: namely that by reason of restraint of trade, the restrictions were unenforceable. Helpfully, the judge provided some guidance as to what would be considered mandatory laws under UK law and he concluded that they only encompassed the statutory rights contained within the Employment Rights Act 1996 and other legislation put in place to protect employees’ safety.  He said contractual issues of public policy fell outside that remit and were not classified as mandatory rules but formed part of the general law on restraint of trade.

Mr. Duarte then argued that he was protected by Article 16 of the Rome Convention as the law of Maryland was manifestly incompatible as a matter of public policy with the law of England. If the restrictions were enforceable under Maryland law but not under English law, this would engage Article 16 given the public interest argument associated with such unreasonable restrictions. 

The first issue to determine was whether the restrictions would have been enforceable under Maryland law; two legal experts from the state of Maryland were called. They held that the restrictions were too widely drafted to be enforceable given Mr. Duarte’s particular experience and knowledge in relation to the business interest that Black and Decker was seeking protect. There was considerable discussion about the application of Maryland law as it was relevant to the UK’s court’s decision. This demonstrates that UK courts will not shy away from cross border issues and are prepared to undertake the necessary analysis of foreign laws.

The court also then determined that the restrictions would not have been enforceable under English law in any event as they were contrary to public policy. As such Mr. Duarte was given a declaration that the restrictions were unenforceable and void.

The second leading case on restrictive covenants is the case of Samengo-Turner and Ors v J&H Marsh & McLennan (Services) Ltd and Ors as set out above. This is a further example of how English courts are willing to interfere with the application of a contract, deemed to be governed by a foreign law (in this case, New York law) if the operation of such a contract is in breach of EU laws on jurisdiction; there is a desire to restrict forum shopping and proceedings taking place in multiple jurisdictions.

Practical impact of Duarte and Samengo

These cases are a useful reminder that documents other than the main contract of employment, which contain restrictions may be classified as part of a contract of employment if the intention is to restrict the individual’s ability to work.  The following issues should be considered when drafting restrictive covenants in cross border contracts, potentially subject to EU law:

· Consider fully what legitimate business interests the company is seeking to protect

· Draft restrictions which are no wider in scope than is strictly necessary to protect the company’s legitimate business interest.

· Consider how the courts in the EU country in which the employee will be habitually working/domiciled approach restrictive covenants and take local advice as necessary.

· Restrictive covenants in side documents such as bonus schemes may be considered part of the wider contract of employment and still be subject to EU laws on choice of law and jurisdiction.
· The validity of such side letters or bonus schemes could be compromised if they are subject to the laws of the country in which the employee is based or domiciled. 

· Careful drafting, including relevant cross border advice is recommended.

6. Red flags in managing international employment arrangements

We thought it would be helpful to indicate the key factors, which in our experience, have led to costly legal claims and proceedings. This section will provide general practical guidance in relation to international employment arrangements. However, where reference is made to specific laws, UK law applies.
a. The contracts rarely tie up

There is frequently no documentation in place at all when expatriates are sent abroad. Nothing has been put in writing confirming the terms and conditions of their assignment or secondment. For example, under UK law, the failure to provide a written contract within 8 weeks of the employee starting work is a breach of the Employment Rights Act 1996.

Often no decision has been made as to whether the individual has been sent on a secondment, under dual employment contracts or under a local employment contract. 

Similarly, no thought has been given to the choice of law or jurisdiction governing the contract.

Even if there is a contract in place, the terms of the expatriate contract are inconsistent with underlying employment terms leading to confusion and lack of certainty.  In addition, local termination requirements are often in conflict with the contractual terms, which will cause legal problems should the assignment terminate abruptly.

Commonly, no one has considered whether restrictive covenants will be enforceable in the jurisdiction to which the individual has been sent as well as under the governing law’s jurisdiction.

The expatriate has received no documentation about the benefits they will receive when they are abroad, such as payment of school fees, relocation costs and repatriation at the end of the assignment/secondment.

Inevitably this lack of documentation leads to lack of certainty for both parties and additional work for line managers and human resources departments. 
b. No-one thinks about the end of the secondment enough at the start

Discussions in advance of a secondment or assignment abroad are often friendly and relaxed. It is very easy not to put anything in writing about the termination of the contract to avoid appearing mistrustful or too formal. However, not anticipating future difficulties can be shortsighted.

   It is important at the start to consider the following points:

· How long is the secondment/assignment for? Is it for a fixed term or for an indefinite period?

· What happens if the secondment/assignment does not work out? What are the termination provisions? What local and statutory rights apply?

· Is the company prepared to pay for the repatriation of the employee, their family and belongings?

· Will you be able to enforce any restrictive covenants locally should the employee move to a competitor? What business interests need to be protected?

· Would the company be prepared to place the employee on a local contract at the end of the assignment?

c. No-one follows procedures or allows enough time on dismissal

Where multinational companies are involved, decisions are often made quickly and need to be implemented at the last minute. This can cause employment law difficulties locally as there will often not be enough time to document the reasons for dismissal or follow necessary procedures.

Under UK law, it is vital to follow procedures when you wish to dismiss an employee (even in cases of gross misconduct). Failure to do so will lead to damages awards being payable.  Further, failure to have a clear rationale, supported by documentation for a dismissal can lead to allegations of discrimination.

It is best, where possible, to plan ahead and put the necessary documentation and procedures in place. Although acting swiftly can often be a priority for overseas’ line managers, taking time to consider all the options can reduce the likelihood of litigation in the long term.

It is also important to remember that expatriates have moved their whole lives abroad and need an appropriate period of time to make arrangements in relation to schools, accommodation, and change in immigration status. On a practical level, acting swiftly can aggravate individuals and make them more likely to litigate. Treating them fairly can go a long way to reducing the stress for all parties.

d. Overseas line managers create the biggest liability

In multi-national businesses, individuals are frequently line managed by managers who are based overseas.

Given their hectic schedules, line managers rarely have the time to understand overseas rules, procedures or employee rights. They often assume that the law of the company’s headquarters applies universally. Given the sophisticated nature of cross border employment laws, this is a mistake.

It is very important to train line managers properly in the basic principles and procedures which need to be followed if an overseas employee needs to be disciplined or their employment terminated. Sufficient time needs to be allowed for any performance or disciplinary process. Creating a relevant document trail to support the business reasons for termination is critical in establishing a fair reason for dismissal.

Termination of employment can rarely be instantaneous unless the company is prepared to pay severance monies in return for a waiver of claims. When deciding to take the important step of terminating a contract of employment, it is a good idea to involve local counsel so that they can provide expert advice on local laws and procedures. 

7.Checklist of key provisions for expatriate assignments 

Given the problems which arise without a written contract or properly drafted clauses, this section will provide a best practice checklist of the key provisions needed for cross border or expatriate contracts, and in particular in secondment/assignment arrangements.  This list though is not intended to be exhaustive.
Some of the key clauses include: 

Immigration  

The assignment and the continued employment of the expatriate abroad should be conditional upon their obtaining and retaining the appropriate immigration documentation.

Pay and benefits:

Most expatriate agreements should contain a clause which suspends all or most pay and benefits in the employee’s “home” contract/existing employment arrangement; the expatriate agreement will specify that such pay and benefits will be temporarily replaced with expatriate benefits. 

The expatriate agreement should also include the new rate of pay and any additional benefits such as health care or car allowance that the expatriate will receive. If the employee will continue to receive a bonus, the terms of receiving such a bonus and whether it will be group or group company based should be clearly set out. 
In what currency/ies should the employee be paid? And does there need to be a split between paying part of the expatriate’s pay in the home country and part in the host country?
Preserving pension issues

When an employee shifts on to an expatriate contract, they will be concerned about their existing pension rights. There should be provision within the expatriate agreement for preserving those pension rights. There will need to an agreement as to whether payments will continue to be made into their pension fund whilst they are working abroad.

Tax

The agreement should specify how the employee will be taxed when working abroad, whether a tax equalisation or protection scheme will be put in place and who will be responsible for any additional taxes owing as a result of the assignment (for example if the country in which the employee has been assigned has a higher tax regime). Thought should also be given to any taxation issues, which may arise at the end of the assignment. Who will get the benefit of any unforeseen tax credits – the company or the executive? Will the individual be able to use the company’s accountants for assistance?

Relocation costs 

Moving abroad is a costly affair and in addition to airfares, provision should be made for the shipping of belongings the new country and the storage of existing belongings in the home country if not all the belongings can be shipped. It may be sensible to include a cap in the agreement as to the amount of money that the company is willing to pay towards shipping costs given some individuals will have a large number of items they wish to ship (some precious and fragile) and this can prove costly.
Allowances

Should relocation, cost of living, disturbance (out of pocket) and/or hardship allowances be provided?

Accommodation 

Finding suitable accommodation for the expatriate and their family members will need to be done in advance. The agreement should specify the amount (in addition to salary and other benefits), which will be paid towards rent. The agreement may also specify whether the company is willing to pay for the services of a rent agency to find suitable accommodation.

The agreement may also specify whether the company is willing to make a contribution to temporary accommodation costs prior to the expatriate finding permanent accommodation.

School fees

If the expatriate has young children, it will be important for them to secure good schooling in the new country. The agreement can specify the level of contribution, which the company is willing to make, and whether any assistance will be provided in finding an appropriate school. 

Length of secondment and period of notice:

The contract should include a clause, which clearly defines the anticipated length of the assignment.

However there should also be a clause, which allows the company to terminate the assignment earlier on notice. Without such a clause, if the company wishes to terminate the assignment before the end of the fixed term, they may be liable for paying out the balance of the fixed term to the employee.

Here is an example of a sample clause in relation to the length of term of an expatriate assignment:

“The effective date of your assignment will be [insert date] and is expected to last for a period of up to [insert number] years. However this does not mean that there is any guaranteed period of employment and it should be understood that the length of the assignment is based upon present requirements and is therefore subject to change at the discretion of the Company. 

The Company may terminate your assignment at any time for any reason [with immediate effect and without prior notice or compensation in lieu of notice OR upon giving you [insert appropriate period] notice. Your employment may be terminated for cause (or gross misconduct) without any prior notice to you.”
The individual may wish to be localised at the end of the secondment. If the company is willing to consider this option, the contract should include any procedures for applying for localisation and specifically set out that expatriate benefits will cease and that the employee will move on to local terms and benefits. Allowing an expatriate to overstay the end of their contract on expatriate benefits may create a contractual right to continue on favourable expatriate terms. The contract should make it clear at what point the individual will shift on to a local contract.

Alternatively, if the individual wishes to return to his home country at the end of the assignment, provision may be made within the agreement for paying for the costs of their returning home (air fares, shipping of goods etc). As indicated above, in committing itself to pay repatriation costs the Company may wish to distinguish between payments to be made to someone leaving for another assignment or because their employment is terminated due to redundancy or retrenchment as opposed to on grounds of misconduct or voluntary resignation.  
Company’s handbook 

It is important for the contract to identify the rules by which the individual will be governed when working abroad. For example, if a disciplinary issue arises or the individual wishes to make a complaint then they will know which procedures apply.

Multinationals often have global handbooks, which apply across the workforce as a whole. However, given mandatory local laws, which affect employees working in the European Union, such a handbook may not be compatible with local laws. A better option may be to adapt the global handbook so that it is consistent with local laws or make the expatriate subject to the handbook of the local entity.  Alternatively the global handbook can be drafted so that it operates primarily at a higher, value and principle based level which then can be applied locally in accordance with local law vagaries.
8. Summary

Given the complexities of drafting cross border expatriate agreements which operate in different jurisdictions and which are subject to the application of a variety of laws, advance planning is critical when sending employees abroad.


Putting in place a well-drafted agreement, sensitive to all the cross border issues and obligations can assist in making an expatriate assignment successful and rewarding for all parties. Providing clarity in relation to the terms of the contract, its scope, its jurisdiction and governing law can create a favourable environment in which the expatriate can flourish and achieve the best result for the multinational’s international business.

Clare Murray and Charis Damiano, CM Murray LLP

August 2010

The contents of this paper are correct as of August 2010 and relate solely to UK law. This paper is for general purposes only. 
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