The extra territorial reach of UK statutory protections abroad

Ever since the House of Lords case of Lawson v Serco, the extra territorial remit of UK statutes has been a hotly contested topic. Can employees who do not live or work in the UK enjoy the protection of UK statutes when living and working abroad?


What follows is an overview of the relevant legislation relating to the extra territorial jurisdiction of UK statutes, as well as a summary of the key principles which have developed through case law.

In conclusion, we will then provide some practical pointers for employers to consider when drafting expatriate agreements.

Background
Employees based in the UK have two sets of rights: contractual and statutory.  Their contractual rights will be contained within their contract of employment (and it is a statutory requirement that all employees receive a written contract of employment within 8 weeks of starting their job).

On the statutory side, the key statute is the Employment Rights Act 1996 (the “ERA”); this sets out certain important rights including an employee’s right not to be unfairly dismissed or to be subject to unlawful deductions of wages. 

Other important statutes which govern an employee’s right not to be discriminated against include the Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995.

Further, following the development of extensive EU directives, the UK Government has been required to incorporate further discrimination protections into its domestic law. As a result, regulations have been brought into force in the UK which prohibit discrimination on the grounds of age, religion or belief and sexual orientation and create protections for fixed term and part time workers.

Rights under the Employment Rights Act 1996

Unfair dismissal

When the ERA was originally drafted, it expressly set out the territorial scope of the right to claim unfair dismissal; s196 providing that employees who “ordinarily” worked outside of Great Britain were not entitled to make a claim for unfair dismissal. 

However, in 1999, the UK Government repealed s196 in its entirety without proposing any alternative statutory provisions to address the territorial application of ERA and as a result, a lacuna in the law arose.

Following several conflicting decisions, clarity was provided by the leading House of Lords case Lawson v Serco which set out the circumstances in which an expatriate employee is entitled to claim unfair dismissal.

Lawson v Serco

In 2006 the House of Lords decided, in the joined cases of Serco Ltd v Lawson; Botham v Ministry of Defence; Crofts and others v Veta Ltd and others [2006] UKHL 3, [2006] IRLR 289 (hereafter “Lawson v Serco”) that it was necessary to impose some limitation on the extra territorial application of ERA. 
The facts and decisions reached in those cases were as follows:

· In Lawson, the employee was British and domiciled in Great Britain, employed by a British company to work on Ascension Island; this is a dependency of a British overseas territory, which has little local population. Serco Ltd had a contract to service the RAF base. The House of Lords found that given the employee was effectively working in a British outpost with limited involvement with the laws of the island, the employment relationship between himself and his British employer was far stronger than local ties. Therefore, in the circumstances, he was effectively employed in Great Britain for these purposes even though he was not physically living there. 

· In Botham, the employee was employed by the Ministry of Defence as a youth worker at various military bases in Germany. He was a civilian member of the British Forces in Germany and was treated as resident in the UK particularly for taxation purposes. The House of Lords determined that although Mr Botham was physically based in Germany, he was essentially working in an “extra territorial enclave” which meant he retained firm employment ties with his British employer. Again in such circumstances, he was effectively employed in Great Britain for these purposes. Essentially, his employment relationship with his employer in Great Britain was very similar to that which he would have enjoyed if he had still been based in Great Britain.

· In Crofts, the employee was an airline pilot employed by a wholly owned subsidiary of Cathay Pacific Airways; both companies were incorporated in Hong Kong. Under a company policy, specifically designed to enable aircrew to live in, and work from, other parts of the world, Mr Crofts was allocated a 'home base' in London. He effectively lived in London and commenced and ended all his flights there. The House of Lords held that an employment tribunal had been correct to find that his base, for the purposes of s 94(1), had been Great Britain; therefore he satisfied the test of being employed in Great Britain.

Principles that emerge from Lawson v Serco

The House of Lords established the general principle in Lawson v Serco that the right to claim unfair dismissal under s 94(1) of the ERA is limited to those in “employment in Great Britain”. 
The three broad categories of employee who will fall to be employed in Great Britain for the purpose of that general principle are as follows:

1. Standard cases where the employee is ordinarily working in Great Britain;
2. Peripatetic employees who have their base in Great Britain; and in exceptional circumstances;
3. Expatriate employees who fall within one of the following categories:

· Employees working in a British enclave abroad; 
· Employees posted abroad for the purposes of a British business; or

· employees with “equally strong” connections with Great Britain and British employment law.

Peripatetic employees

When considering whether or not peripatetic employees (for example airline stewards and stewardesses) have the right to claim unfair dismissal, employers should look at where each employee is based to determine whether or not the tribunals will have jurisdiction to hear their tribunal claim. When determining that home base (which can be problematic when employees are moving around a considerable amount), the tribunal will look at the actual conduct of the parties. Therefore, the way in which the contract is operated is more important than the contents of the contract. 
  
Some possible factors to consider when deciding where the employee is based include
:

· Where the employee has their headquarters, or where their travels begin and end.
· Where the employee has their home.
· Where the employee is paid and in what currency.
· Where the employee is subject to National Insurance.

Expatriate employees

With regard to expatriate employees, the House of Lords’ judgment makes it clear that it will take exceptional circumstances for an employee who works and is based abroad to come within the scope of UK employment law. It was expressly held that it would not be sufficient for the employee to have been recruited in Britain by a British employer and that “something more” would be required. However, the court went on to give examples of certain circumstances in which unfair dismissal protection might still be available to expatriate employees. 

The first is where an employee employed by a British employer, is posted abroad for the purpose of a business carried on in Great Britain. Important issues to consider include: to whom does the employee report? (is there a direct line back to a UK line manager?); are they paid by UK pay roll?; are they bringing in business for the UK company? 

The second is where an expatriate employee of a British employer is operating within what amounts, for practical purposes, to an extra-territorial British enclave in a foreign country. An example of this would be a foreign correspondent, based in a particular country whose sole job is to provide news updates back to the UK news desk.

Any other examples would, according to the House of Lords’ judgment, 'have to have equally strong connections with Great Britain and British employment law' to satisfy the test of being employed in Great Britain. The recent case of Ministry of Defence v Wallis & Anor [2010] UKEAT/0546/08 (discussed further below in the context of directly applicable EU rights) held that in respect of establishing a special connection with Great Britain, it was not necessary that the connection was inherent to the job itself. In that case, the special connection arose from the personal circumstances of the claimants (that they were employed by reason of their marriages to British Army personnel).
Ultimately, whether or not an employee has statutory protections abroad is likely to be a question of fact and the House of Lords were clear to state that the question of territorial jurisdiction did not lend itself to a “universal test”
; employers should consider this issue at the outset when sending employees abroad on expatriate assignments and ensure that they are not extending additional protections to employees unintentionally.

Discrimination

Unlike the ERA, current discrimination legislation
 is not silent as to its territorial reach. In order to determine whether an employment tribunal has jurisdiction to hear a discrimination claim, the employee must either:

1. work wholly or partly in Great Britain; or
2. if working wholly outside Great Britain, must meet the following three conditions:
· the employer has a place of business at an establishment in Great Britain;

· the employee must undertake work for the purposes of the business carried on at that establishment; and 
· the employee is ordinarily resident in Great Britain either at the time he applies for or is offered the employment, or at any time during the course of his employment. 
	Please be aware that the application of the territorial test set out in discrimination legislation has recently been put in a state of flux following the decision of Ministry of Defence v Wallis & Anor. Further discussion of this case and its potential effect is set out below.




Wholly or partly works in Great Britain

For the purposes of determining whether an individual “wholly or partly” works in Great Britain, an employment tribunal must consider the location of the individual during the whole period of their employment and not just the period of time to which the complaints of discrimination related (Saggar v Ministry of Defence [2005] EWCA Civ 413). In addition, the tribunal should look at the nature of the job performed and not simply the proportion of the time spent working in Great Britain; in the case of British Airways plc v Mak and others UKEAT/0055/09 it was held that “work” included the time that BA cabin crew spent in training and the duties performed on landing and prior to take off. Further, the EAT in that case held that “partly” (in the context of “wholly or partly” working in Great Britain) simply meant more than “de minimis”.
Work carried out for the purposes of an establishment in Great Britain

In order to assess whether work is “for the purposes of the employer’s business carried on at its establishment in Great Britain”, it was held in the case of Williams v The University of Nottingham UKEAT/0124/07 that the test identified in Lawson v Serco applied; namely, whether the employee was posted abroad to do British business.

As set out above for the purposes of determining jurisdiction in unfair dismissal claims, reporting lines, structure of payment and benefit to the establishment will all be relevant here. 
Ordinarily resident

An Employment Appeal Tribunal (“EAT”) addressed the meaning of “ordinarily resident” for the first time recently in the case of Neary v Service Children’s Education and others UKEAT/0101/10. In that case it was for the court to determine whether Neary, a British job applicant living in Germany, could bring a claim for disability and age discrimination in respect of his application for a teaching post in Cyprus. 

In the absence of any guidance in the disability and age discrimination legislation or case law, the court drew on tax case law by analogy and extracted the following principles
:

· “Ordinarily resident “refers to a person’s abode in a particular place or country which he or she has adopted voluntarily and for settled purposes as part of the regular order of his or her life, whether of short or long duration.

· “Settled purposes” might include education, business or profession, employment, health, family, as well as a love of the place.

· A person may be ordinarily resident in two countries at the same time.

· It is wrong to conduct a search for the place where a person has his or her permanent base or centre, i.e. to look for his or her ‘real home’. 
Construing UK rights derived from EU law

Recent case law has held that where UK law gives effect to a directly effective right derived from EU law, then the territorial scope of that UK law should be construed widely enough to given effect to the EU right.
The leading cases in this regard are Bleuse and Duncombe which, respectively, concerned the application of the Working Time Regulations 1998 and Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002. 
The principle in these cases has, however, recently been followed in Ministry of Defence v Wallis and Grocott UKEAT/0546/08; the EAT in that case modifying relevant provisions of the Sex Discrimination Act 1975 (which specifically limits territorial scope) so as to allow the tribunal to have jurisdiction to hear the claimants’ claims for sex discrimination.
Bleuse v MBT Transport Ltd [2008] IRLR 264
Mr Bleuse was employed by MBT Transport Ltd, a UK registered company, as a lorry driver. He was a German national and remained resident in Germany during the period he worked for the company. As part of his job, he worked in Germany and Austria but never in Great Britain. However his contract was expressed to be governed by English law, and to be subject to the exclusive jurisdiction of the English courts. 

Following the termination of his employment, Mr Bleuse brought proceedings in an employment tribunal alleging unfair dismissal, breach of contract, unlawful deductions from wages and failure to pay holiday pay. All his claims, save for his breach of contract claim, were dismissed by the employment tribunal as it held that it did not have jurisdiction (based on the Lawson v Serco principles) to hear his claims. Further, his breach of contract claim was held to be out of time.


On appeal, the EAT agreed with the tribunal that his unfair dismissal and unlawful deductions claims could not proceed as Mr Bleuse did not fall within the Lawson v Serco exceptions. However, in relation to the relatively minor claim for holiday pay, the EAT broke new ground. The EAT looked at the Working Time Regulations 1998 and held that because these regulations are intended to give effect to the EC Directive on Working Time [2003/88/EC], they should be interpreted to give effect to EC law. 

Given that the Working Time Regulations originate from EU law and as article 7 of the Working Time Directive (regarding holiday pay) had already been held to be capable of having direct effect (see R v Secretary of State for Trade and Industry ex parte BECTU, C-173/99, [2001] IRLR 559), the EAT held that Mr Bleuse’s claim for holiday pay needed to be interpreted to give effect to EU law. In contrast, the law governing unfair dismissal and unlawful deduction of wages is derived solely from UK domestic law.

Duncombe v Department for Education and Skills [2009] IRLR 264
In the case of Duncombe, the issue considered in Bleuse arose once more, but in the context of the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002. This case involved a school teacher, based abroad whilst working for a European School.  The employee’s employment had been terminated at the end of a fixed term contract and he relied on the Regulations to convert the series of contracts under which he had been working into a permanent contract. 

It was held, in light of the Bleuse principle, that Mr Duncombe should be able to give effect to his right, derived from the EU Fixed-term Working Directive, to permanent rather than fixed term employment and that this right would not be fully effective if he was prevented from being able to claim unfair dismissal. 

The Court of Appeal held that ‘The principle of effectiveness in [EU] law is fundamental and forceful’ and therein, that the principles set out in Lawson v Serco should be modified so as to ‘permit such a claim to be made where that is necessary for the effective vindication of a right derived from [EU] law’. 

Ministry of Defence v Wallis and Grocott UKEAT/0546/08

Wallis and Grocott were wives of army personnel posted at NATO’s headquarters in Belgium and the Netherlands. The two claimants were employed by the Ministry of Defence in the British sections of a school and library which were attached to NATO and were dismissed when their husbands ceased to be members of the army and began working for NATO in a civilian capacity. They sought to bring claims for unfair dismissal, breach of contract and sex discrimination in an English employment tribunal. 

Applying Lawson v Serco, The EAT found the claimants to be expatriate employees and held that since they only qualified for employment as a result of their spouses’ posting as part of the British military contingent, there was a sufficient “special connection” to Great Britain to bring them within the scope of unfair dismissal legislation.

The EAT acknowledged that in respect of the sex discrimination claim, applying the territorial limitation set out in the Sex Discrimination Act 1975, the tribunal would not have jurisdiction to hear the claim. The EAT held, however, that as a result of the Bleuse principle, it was necessary to qualify the territorial limitation in view of the fact that the claimant had directly effective rights under the Equal Treatment Directive.

Since this analysis would appear to apply to other strands of discrimination law which give effect to directly effective EU rights, this case poses a significant extension to the territorial reach of UK discrimination legislation.
The Equality Act

The Equality Act 2010 which is due to come into force in October 2010 for the purpose of harmonizing and strengthening discrimination law is notably silent in respect of territorial jurisdiction. It remains to be seen how this will be dealt with by tribunals; whether in terms of following the test laid down in Lawson and Serco or, following the case of Ministry of Defence v Wallis and anor, applying the Bleuse principle. 
Conclusion 

So where do these cases leave employers and expatriate employees? 

Given the number of decisions on extra territorial jurisdiction an employer cannot assume that employees posted abroad will lose all statutory protections. The case of Lawson v Serco sets out clearly the circumstances in which the right to unfair dismissal will be retained and subsequent cases confirm that other statutory protections may also have extra territorial jurisdiction, including the statutes relating to discrimination, working time and fixed term workers. 

Clearly both employers and employees should agree at the outset the basis on which the employee is being seconded and try, as far as possible, to record this in writing.

Key points to consider include:

· where the employee will be based;

· how will they be paid – via the UK entity or the foreign based entity;

· will the employee still be part of the UK benefits scheme;

· how the employee’s reporting structure will operate when they are based abroad;

· the type of work that the employee will be carrying out – particularly which entity will take the benefit of the work generated;

· the purpose of the assignment.

Clarity from the start should help reduce the risk of litigation if and when assignments end and help provide a better understanding between employer and employee as to the basis on which the assignment is operating.

Anna Birtwistle and Charis Damiano CM Murray LLP.

September 2010.

� For further guidance in respect of peripatetic employees, see, for example, Anderson v Stena Drilling PTE Limited UKEATS/0080/04/RN (a case concerning a Scottish national who worked on an oil rig for a company registered in Singapore); Hunt v United Airlines Inc UKEAT/0575/07 (the case of a flight attendant who transferred from Paris to London and due to long term sickness absence never worked at her new base in London).


� The decision in Lawson v Serco quoted these factors which were originally set out in the case of Wilson v Maynard Shipbuilding Consultants AB [1978] ICR 376).


� For further guidance in respect of expatriate employees, see, for example, ADT Fire & Security PLC v Speyer UKEAT/0126/06 (in this case it was held that the tribunal did not have jurisdiction as Speyer did not fall within one of the three sub-categories of expatriate set out in Lawson v Serco); Cameron v NAAFI UKEAT/0124/06 (this case found Cameron, an employee of the Navy, Army and Air Force Institutes (NAAFI) and stationed in Germany for a period of 30 years, to be protected by unfair dismissal rights on the basis that he was employed in a British “enclave”); Williams v The University of Nottingham UKEAT/0124/0 (It was held in this case that the tribunal did not have jurisdiction to hear a lecturer’s – based in Malaysia – unfair dismissal claim; whilst Williams did fall to be an expatriate employee, she failed to establish that she was furthering the business of her British employer).


� The difficulties in trying to fit an employee’s unique working arrangements into one of the three categories in Lawson v Serco were recently highlighted in the Scottish case of Ravat v Halliburton Manufacturing and Services Limited [2010] CSIH 52; there, whilst reaching the decision that an employee working on a “one month on, one month off” rotational basis was able to qualify for unfair dismissal protection, the majority in the Inner House of the Court of Session adopted different approaches to the Lawson v Serco quidelines. 


� The relevant provisions limiting the scope of territorial jurisdiction in UK discrimination legislation are as follows: s 10 Sex Discrimination Act (1975); s 8 Race Relations Act 1976; s 68(2A) Disability Discrimination Act 1995; Reg 9 Employment Equality (Religion and Belief) Regulations 2003; Reg 9 Employment Equality (Sexual Orientation) Regulations 2003 and Reg 10 Employment Equality (Age) Regulations 2006. 


� HM Revenue and Customs v Grace [2008] EWHC 2708





