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HOW SHOULD LAW FIRMS BE PREPARING FOR THE NEW AGENCY WORKER REGULATIONS?

The Agency Workers Regulations 2010 (SI 2010/93) (the Regulations) are due to come into force on 1 October 2011. The time between publication of the final Regulations and their coming into force is intended to give agencies and companies hiring the workers (the hirers), sufficient time to adjust to the new law and implement the necessary changes to their business practices.

Who will be affected by the Regulations?

Firstly, it will be necessary to identify who will be affected by the new Regulations.

The Regulations will apply to agency workers who are assigned to do temporary work (for hirers) through temporary work agencies. In summary, the following individuals or groups will be affected:

a) Individuals who work as temporary agency workers; 

b) Individuals or companies (whether operating for profit or not) involved in the supply of temporary agency workers to the third party hirer; and

c) Hirers (the third party end user, for whom the temporary agency worker provides services)

Under the Regulations, an "agency worker" (hereafter agency worker) is defined as someone who:

· Is supplied by a temporary work agency to work temporarily for and under the supervision and direction of a hirer; and
· Has a contract with the temporary work agency which is either:

· a contract of employment with the agency; or 

· any other contract to perform work and services personally for the agency.

(Regulation 3(1)).
The definition of agency worker is drafted in such a way that it may exclude some of the workers it was intended to protect. Regulation 3(1) covers those workers who have a contract of employment with the agency or those who have a contract with the agency to perform work and services personally for the agency. However, in most circumstances the contract will state that the individual will be providing work and services for the hirer. On a literal reading of the Regulations, such workers would not fall within the ambit of the Regulations. As a result, this section may need to be clarified before October given that it cannot have been the intention to exclude such a large segment of agency workers.  

Under Regulation 4(1), a Temporary Work Agency is defined as follows:

"A person engaged in the economic activity, public or private, whether or not operating for profit, and whether or not carrying on such activity in conjunction with others, of - 

(a) supplying individuals to work temporarily for and under the supervision and direction of hirers; or

(b) paying for, or receiving or forwarding payment for, the services of individuals who are supplied to work temporarily for and under the supervision and direction of hirers."
A hirer is defined as follows: 
"a person engaged in economic activity, public or private, whether or not operating for profit, to whom individuals are supplied, to work temporarily for and under the supervision and direction of that person".

(Regulation 2)
The Regulations will also apply to agency workers contracted via an "umbrella company" or other intermediary. This could include when one agency is appointed by the hirer to manage its entire recruitment process for the hiring of agency workers or appoints a management company to coordinate the recruitment process, using external providers to supply the agency workers. (Regulation 4)
Law firms will need to determine whether they fall within the definition of hirer and whether the agency workers who are supplied to them fall within the ambit of the Regulations. It is important to ascertain this so whoever is responsible for paying and providing services for the agency worker is aware of their responsibilities.
Who does not fall within the ambit of the Regulations?

The Regulations do not apply to the genuinely self-employed (for example, those who run their own business and where the hirer is the client or customer). Other examples likely to fall outside of the Regulations, relevant to law firms include:

· individuals working for in-house temporary staffing banks where a  company employs its agency workers directly (and they only work for that same business or service);

· individuals who find direct employment with an employer through an “employment agency” (i.e. when the individual becomes a permanent  employee of the company);

· individuals on secondment or loan from one organisation to another – for example if a law firm were to second one of its associates to one of its clients, such an arrangement is unlikely to fall within the ambit of the   Regulations.
What are the main provisions of the Regulations?

Day 1 Rights

The Regulations provide that all agency workers must be able to access a hirer's collective facilities and amenities and have access to information about its job vacancies from the first day of their assignment (Regulations 12 and 13).
Examples of collective facilities include:

· Canteen

· Communal break areas

· Childcare facilities

· Car parking

· Prayer Room

However, an employer is not required to extend the same employment benefits to the agency worker which permanent employees receive when using these facilities (i.e. meal tickets or childcare support).

In certain circumstances, a hirer may be able to show that they are justified in not providing facilities or job opportunities but this will be unusual.

In advance of the Regulations coming into force, firms should be considering what communal facilities they have and which ones would need to be extended to agency workers. Additionally, consideration should be given as to how they advertise internal job vacancies and to ensure that any agency worker has the appropriate access.

Calculating the 12 week period

After week 12, agency workers are entitled to more extensive rights and protections. It is therefore necessary to determine how this 12 week period is calculated.

How do you determine whether an agency worker has completed 12 weeks?

This is a complicated area with lots of variations and unique circumstances but in summary: 

· any week during the whole or part of which an agency worker is engaged on an assignment is counted as a calendar week (regulation 7(4)). For example, work starting on a Wednesday, all the work done up to an including the following Tuesday will count as one calendar week.

Law firms will often use agency workers to cover irregular and unpredictable circumstances, for example holiday leave or sickness absence. The Regulations states that continuity will be broken and the agency worker will have to accrue weeks again towards their 12 week period when:
· the agency worker starts a new assignment with a new hirer,

· the agency worker starts a new, substantively different role with the same hirer, or

· there is a break of at least six calendar weeks between assignments the agency worker undertakes with the same hirer.

However, employers need to be wary of the following circumstances as the Regulations state that they will NOT break continuity:
Continuity will not be broken but weeks will not count where they consist of:
· a break for any reason which is no more than six calendar weeks,

· a break of up to 28 weeks because the agency worker is incapable of work because of sickness or injury,

· any break which is for the purpose of taking leave, including annual leave, to which the agency worker is entitled,

· a break of up to 28 weeks to allow the agency worker to perform jury service,

· a break caused by a planned shutdown of the workplace by the hirer (for example, at Easter), or

· a break caused by a strike or other industrial action at the hirer's establishment. 
Continuity will continue to accrue (for the originally intended or likely duration of the assignment) where a break is due to:
· pregnancy, childbirth or maternity and which take place either during pregnancy and for up to 26 weeks after childbirth, or

· the agency worker taking maternity, adoption or paternity leave. 
Therefore, in advance of the Regulations coming into effect, it would be sensible to consider the circumstances when law firms regularly hire agency workers and what the normal work pattern will be. For example:

· will the firm regularly hire workers for longer than 12 weeks?

· who will measure the weeks worked and keep track of when the 12 week period is reached/will be reached?

· Who will train staff on the different rules and how they apply?
Week 12 Rights

After completion of a 12-week qualifying period, agency workers are entitled to the same "basic working and employment conditions" that they would have been entitled to had they been recruited directly by the hirer. 

The principle of equal treatment extends only so far as temporary employees receiving the same basic working and employment conditions as permanent employees (in an equivalent role). The Regulations include provisions which set out how a hirer establishes who is a comparable employee for this purpose.

(Regulation 5)

Pay

In essence, only basic working and employment conditions generally included in a standard contract of employment need to be offered. This covers:

· Certain types of contractual remuneration, including bonuses, commission, overtime, antisocial hours payments;
· Occupational pensions, sick pay, maternity and paternity pay and redundancy pay are not included in the definition of basic working and employment conditions.

Bonuses will generally be included under the umbrella heading of basic working and employment conditions if they reward the individual for work done and not because of length of service etc. (i.e. they are performance related). The Government’s Guidance (found at:
http://www.bis.gov.uk/assets/biscore/employment-matters/docs/a/11-949-agency-workers-regulations-guidance.pdf You +1'd this publicUndo) provides the following examples of where bonuses would be included:
· Commission payments linked to sales;

· Bonuses payable to all staff who meet specific individual performance targets;

· Bonuses payable on the basis of individual performance over a given period (for example, on an annual basis).

The Guidance also makes it clear that agency workers will only receive the opportunity to be eligible for a bonus but the amount will depend on their personal performance. They will not automatically get the same amount of bonus as a permanent member of staff if their performance does not reach the same standard.

(Regulations 6 (2) and 6 (3))

Rest periods

Once the temporary agency worker has reached the requisite 12 weeks, they will be entitled to the same rest breaks (including night working) and vacation entitlement as permanent employees, notwithstanding that this is over and above the statutory minimum. For example, if an employee receives an hour for lunch, an agency worker would be entitled to this break as well. Similarly, in relation to holidays, more favourable provisions over and above the statutory minimum of 28 days which full time permanent employees receive, will need to be offered to the agency worker as well. 

(Regulation 5)

Performance processes 

Of particular importance from an HR perspective, will be the performance appraisal process. It will not be necessary for the hirer to apply the same performance process as they use for the permanent worker. It is legitimate for the hirer to use a shorter process for the agency workers.

It is sensible, however to utilise some sort of performance process and monitoring given that temporary employees are often hired to complete specific tasks or projects. It will also help justify whether such a worker will be eligible for a performance bonus or not. 
What about pregnant women?

After completing a 12 week qualifying period, pregnant agency workers will be entitled to:

· paid time off to attend antenatal medical appointments and antenatal classes; 

· be assigned alternative roles and be paid at least at the equivalent rate if they are no longer able to complete their original duties because of their pregnancy;

· if no other assignment can be found, she will need to be paid for the remainder of the assignment that she cannot complete.

However, this provision does not give the agency worker any additional entitlement to maternity, paternity or adoption rights. 

Derogation from Equal Treatment

The Regulations provide an exemption from the principle of equal treatment in relation to pay only where an agency worker enters a permanent contract with a temporary work agency under which they continue to be paid between assignments. (Regulations 10 and 11)

Anti-avoidance provisions

Nothing prohibits a hirer from only employing an agency worker for 11 weeks. In fact hirers can establish a practice of releasing workers before the 12 week time limit ends without being in breach of the Regulations.
However, agencies and hirers will fall foul of the Regulations if they hire an employee for 11 weeks, release them and then rehire them again after the 6 week break has expired. Such a pattern of rehires may be considered a way of avoiding the Regulations. 
(Regulation 9)

When will the hirer be responsible for breaches?

The hirer will be responsible for any breach to the extent that it is personally responsible, although consideration will be given as to how much information it gave to the temporary work agency and its role as well. 

The hirer will be solely responsible for any breach of regulations 12 or 13 (access to employment and collective facilities and access to employment) (regulation 14(6)).
SUMMARY OF KEY PRACTICAL TIPS:

From an HR perspective and a law firm perspective, the following issues need to be kept in mind:

· Identify whether or not any agency workers fall within the ambit of the Regulations;

· Determine who has particular responsibilities within the tripartite hirer/agency/worker relationship;

· Be clear about length of assignment from start and include an end date in any contract;

· Is the assignment going to exceed 12 weeks or end at 11 weeks?;

· Assess which communal benefits will need to be provided from day 1;

· At week 12, determine what additional benefits need to be provided to the agency worker;

· Put in place specific HR processes for agency workers;

· Consider performance bonuses and procedures in place for awarding such bonuses;

· Train managers on the effect of the new Regulations; and
· Appoint an employee to be responsible for tracking the weeks worked by agency workers and whether/when they will need to be provided with the appropriate benefits.

HOW FAR CAN FIRMS GO UNDER THE NEW POSITIVE ACTION PROVISIONS IN THE EQUALITY ACT? 

The Equality Act 2010 (hereafter the Equality Act) came into force in October 2010 and it contains controversial provisions concerning lawful "positive action". These are designed to assist people of a particular race, sex or other protected group who suffer a disadvantage, have particular needs or are disproportionately under-represented. Under the new law, employers will be permitted to take certain actions to address these problems without exposing themselves to discrimination claims from people who do not have the particular protected characteristic. 

In the first instance, there is no obligation for private employers to take such action (although public sector employers may have a duty to consider such action under the public sector single equality duty). 

There was much debate in advance of these provisions coming into effect about the concept of positive discrimination being introduced (the practice of giving an advantage or favouring an individual because of their protected characteristic.). However, the Government determined that it did not want to go this far and limited the new laws to covering positive action only. 

What are the two positive action provisions?

There are two positive action provisions in the Equality Act:

· General positive action: Where persons with a particular protected characteristic are:

· Disadvantaged; 

· have different needs; or
· their participation in an activity is disproportionately low

In those circumstances, the employer can take proportionate measures to enable or encourage persons with the relevant characteristic to overcome that disadvantage, to meet their needs, or to enable or encourage their increased participation (section 158, Equality Act). 

· Positive action in recruitment and promotion: This particular provision came into effect on 6th April 2011. It applies where an employer reasonably thinks:
· that persons with a particular protected characteristic are disadvantaged; or
· their participation in an activity is disproportionately low. 
In those circumstances, an employer can (but is not obliged to) treat a person with the relevant characteristic more favourably than others in recruitment or promotion, as long as the person with the relevant characteristic is "as qualified as" those others and the employer does not have a policy of treating such people more favourably (section 159, Equality Act). 

a) General positive action

What does the provision say?

In order to be covered by the general positive action provisions in the Equality Act, an employer must reasonably show that the group is disadvantaged, has different needs or has disproportionately low participation in an activity.

In order to do this, the EHRC Employment Statutory Code (hereafter the Code) has provided some practical guidance, including:

· Some evidence will be required to back up the reasonable belief. However, detailed statistical analysis is not necessary. For example the Code states that: it "may simply involve an employer looking at the profiles of their workforce and/or making enquiries of other comparable employers in the area or sector". Depending on the circumstances, an employer may need to go further but that will be on a case by case basis.
· Somewhat unhelpfully, the meaning of disadvantaged is not defined precisely within the Equality Act. The Code again provides some examples of circumstances giving rise to disadvantage, including: “exclusion, rejection, lack of opportunity, lack of choice and barriers to accessing employment opportunities".
· In terms of assessing a group’s different needs, this can include a group who has a particular need, which is disproportionately higher than for others. Given we now live in an IT literate world (and to succeed in the workplace, you need some familiarity with computers), older employees may have had less training and experience using computers. Positive action could include the employer providing computer lessons.
· In order for participation to be “disproportionately low”, the Code states that: "participation must be low compared with other groups or compared with the level of participation that could reasonably be expected". For example, a law firm has two offices, one in London and one in Cornwall. The office in London has 200 employees and the Cornish offices, 100 employees. The Cornish office employs two employees from an ethnic minority background and the London office employs 20. The ethnic minority population is 1% in Cornwall and 25% in London. In the Cornish office the firm would not be able to meet the test of "disproportionately low", since the number of its ethnic minority employees is not low in comparison to the size of the ethnic minority population in Cornwall. However, the London office, despite employing significantly more ethnic minority workers, could pass the "disproportionately low" test because it does not represent the overall percentage of ethnic minorities in London.
Positive action must be proportionate

To fall within the section 158 exception, positive action must be proportionate. Proportionality will be measured, taking into account various factors including:

· The seriousness of the disadvantage;

· The severity of the need or under-representation; and
· Whether there are other ways of achieving the same aim.
Chapter 12 of the Code sets out the following examples of positive action, which might attract the protection of section 158:

· Setting targets for increasing participation of the targeted group; 

· Providing bursaries to obtain qualifications in a profession for members of the group whose participation in that profession might be disproportionately low;

· Targeted networking opportunities;

· Working with local schools and FE colleges, inviting students from groups whose participation in the workplace is disproportionately low to spend a day at the company; and
· Providing mentoring.

Therefore, if law firms wish to rely on the positive action provisions, they should be considering the different needs of groups in their workforce and ensure that any steps they take are proportionate and fulfill a legitimate aim.

b) Positive action in recruitment and promotion

Section 159 of the Equality Act, concerning positive action in recruitment and promotion, was brought into force on 6 April 2011. As with section 158, employers have the choice as to whether or not they wish to rely on section 159.

What does the provision say?

Section 159 was designed to apply where an employer reasonably thinks that persons who share a protected characteristic: 

· suffer a disadvantage connected to the characteristic; or
· participation in an activity by persons is disproportionately low. 

Once this has been established, an employer may do the following when certain requirements are met:

"treat a person (A) more favourably in connection with recruitment or promotion than another person (B) because A has the protected characteristic but B does not". 

However, this is only allowed where:

· A is as qualified as B to be recruited or promoted;

· The employer does not have a policy of treating persons who share the protected characteristic more favourably in connection with recruitment or promotion than persons who do not share it; and

· Taking the action is a proportionate means of achieving a legitimate aim. 

(Section 159, Equality Act.)

A must be ‘as qualified as’ B

The Government has gone to great lengths to state that section 159 does not allow employment quotas or "positive discrimination".  Selection on merit must still continue and positive action should not result in less qualified individuals being recruited.
However, this may prove more difficult in practice as it is not always easy to determine comparable qualifications. Recruitment is frequently subjective and factors such as experience can be more important than exam results. Unfortunately, the final version of the Code does not deal with section 159, since this provision was not in force when the Code was laid before Parliament in October 2010. It is anticipated that amendments to the Code will be introduced shortly. However, until this issue is clarified, employers will have to try to assess candidates’ qualifications and determine as far as is possible whether their qualifications are somewhat comparable. 

Some possible ways of achieving this include:

· Considering a candidates’ overall qualifications, competency and experience;

· Recognising that academic qualifications alone are not the only barometer for assessing an individual’s aptitude for a role;

· Assessing the role for which the individuals are being recruited and determining the critical skills needed.

No policy of more favourable treatment
The wording in section 159(4) states that an employer can only take legal positive action in recruitment or promotion where it "does not have a policy of treating persons who share the protected characteristic more favourably... than persons who do not share it". This is not particularly well defined or easy to apply in practice. 

It appears that section 159(4) is trying to prevent employers having a policy of treating persons of a disadvantaged group more favourably than others regardless of merit and irrespective of their experience and qualifications. When relying on section 159 (4), any candidate appointed must be the best qualified. There are some practical examples provided by the Government in its quick start guidance to section 159, published in January 2011 and it is worth looking at this guidance:
http://www.equalities.gov.uk/pdf/Positive%20Action%20in%20Recruitment%20and%20Promotion%20Guide.pdf.
An example relevant to law firms includes:
· A law firm advertises for an assistant solicitor in its corporate department. Among the applicants is a person who has a degree in French. None of the other applicants have any language skills. The fact that one candidate has language skills does not automatically make that person better qualified for this particular job. The law firm will need to decide if that qualification is a relevant factor in assessing who will be most successful in the role.
PRACTICAL TIPS

At present, there is little clarity as to how far law firms can actually go when adopting the new positive action provisions. However, sensible steps to take now include:

a) Recognising that employers don’t have to do anything – it is voluntary whether to opt in or out;
b) If firms do anything, they need to apply the relevant legal tests and ensure any steps are proportionate and meet a legitimate aim;
c) Law firms are often criticized for their lack of diversity – ensure that you have a person responsible for diversity and use their skills and resources to identify any diversity initiatives which may assist;

d) When recruiting into a role, you should consider the job being filled – what skills are necessary for that role and how do you assess qualifications and relevant experience. 
e) Consider the Code as Tribunals are obligated to take it into account when considering claims under the Equality Act. Here is the link to the Code: 
http://www.equalityhumanrights.com/uploaded_files/EqualityAct/employercode.pdf
HOW SHOULD FIRMS RESPOND TO THE REMOVAL OF THE DEFAULT RETIREMENT AGE? 

When the default retirement age (DRA) was introduced in 2006, the government was committed to reviewing it in 2011. This review was brought forward to 2010 because of the serious problems in the economy.  It is seen as a way of encouraging older members of the workforce to continue working, particularly if their financial situation requires it.

From April 2011, there is no longer a state retirement age of 65. As a result, there will no longer be a natural age at which employers can commence discussions with their employees about retirement. The removal of the default retirement ages does not prohibit employers from setting their own retirement age but if they choose to do so, they will need to be able to justify it objectively.

For law firms who have experience of dealing with partners who were never subject to the default retirement age, this arena of law may already be familiar.

What are the key changes?
From 6th April 2011, employers will no longer be able to:
· Legally retire one of their employees at the age of 65 (whilst 
following the right procedures) without the risk of an age discrimination claim;
· Not recruit someone who is within 6 months of turning 65;
· Rely on retirement as a reason for a fair dismissal;
· Initiate conversations with employees in the months leading up to 
their 65th birthday about their future plans.
Transitional provisions

There will be a transitional period until April 2012. Law firms will need to become familiar with the transitional provisions in relation to retirements which take place in this time period.

The provisions make clear that for a retirement dismissal to fall within the transitional provisions, the following conditions have to be met:

· The notice of intended retirement must have been issued on or before 5 April 2011 (regulation 5(1)(a)).

· The employee being retired must have reached the age of 65 (or the normal retirement age if this is higher) on or by 30 September 2011 (regulation 5(1)(b)).

· All requirements of the statutory retirement procedure must have been met.

If the conditions are met, then an employer can continue to use the Regulations which were in place prior to their being repealed in April 2011 (essentially extending the use of the old laws as long as conditions have been met as above):
Avoiding unfair dismissals

Subject to the transitional provisions, retirement is no longer a statutory reason for dismissal; employers will have to show that the dismissal of an older worker is fair for one of the five potentially fair reasons and that a fair procedure was followed as set out in the Employment Rights Act 1996. The reason, where a retirement age is objectively justified, might typically be "some other substantial reason”. Even if a dismissal is statutorily fair, this would not necessarily mean that an individual’s age discrimination claim would also fail. 
How will this affect employers?

Going forward, retirement will no longer be a potentially fair reason for 
dismissal. In general, if an employee has more than a year’s service, in order 
to dismiss them  fairly, an employer will now have to rely on one of the other 5 
statutory reasons (such as performance or capability for example) and follow a fair procedure. The age of the individual will not be an automatic trigger for a 
retirement dismissal.
Options for employers with regard to retirement age
Employers have two options following the removal of the DRA: 
1. Abandon fixed retirement ages altogether;

2. Retain a fixed retirement age which they set depending on their business needs and their ability to justify its retention.
No retirement age
If no retirement age is set, there is no natural time for law firms to start discussing retirement with their employees. As a result, it will be important to have processes in place to ease this issue and avoid the potential for discriminatory discussions.

Some practical suggestions for opening discussions include:
· Building discussions about future plans into the appraisal system and being diligent about holding annual performance reviews.

· Asking open questions about the employee's future plans for the short, medium and long term;

· Trying to ensure that the employee initiates any discussions;

· Fully consulting with the employee;

· Record all discussions in writing.

Employers should avoid comments which insinuate that an employee will be fired if they don’t retire or suggesting that they are blocking future employment opportunities for younger employees.

Acas has produced guidance for employers, called Working with the Default Retirement Age. This tries to provide guidance for employers trying to find out what older employees intend to do in the future. It is worth taking a look at this guidance too: 
http://www.acas.org.uk/media/pdf/d/4/Working_wtihout_the_DRA_Employer_guidance_-_MARCH_2011.pdf
Any dismissals of older employees where there is no set retirement age will need to be justified and be proportionate (and follow the fair dismissal procedures as well to protect against a statutory claim). Again case law will be useful in providing examples as to what are viewed as proportionate and examples are provided below in the next section.
Retaining a retirement age

If an employer decides to retain a fixed retirement age, they will have to be able to show that:

· A real business need (that is, a legitimate aim) is being met.
· Picking that particular retirement age achieves that aim;

· And it is proportionate.

Case law in relation to non- employees (such as a law firm partners) is useful as they have never been subject to a statutory retirement age and so this has already been tested in court. 
The case of Seldon v Clarkson Wright and Jakes ([2010] EWCA Civ 899) involved a law firm so is a useful comparison for law firms. This case stated that a legitimate aim could include:

· making space for younger partners to be promoted;

· future workforce planning;

· and ensuring the dignity of older workers by not requiring them to be subject to performance management procedures. 

However this case is new on appeal to the Supreme Court and is due to be heard in 2012.

The body of European case law on retirement ages and age discrimination suggests a more permissive approach regarding what aims may in principle be legitimately pursued through a compulsory retirement age.  

However, whether a measure is in fact objectively justified remains a matter for the national courts and the UK courts here seem to be taking a stricter approach as to whether a measure is indeed a proportionate means of achieving a legitimate aim.  

Recent cases where age restrictions applied by an employer were found not to be objectively justified include an upper age limit for applications to become trainee air traffic controllers of 36 in Baker v National Air Traffic Services ET/2203501/2007. In this case the Employment Tribunal found that a blanket ban on anyone aged 36 or over applying to become a trainee air traffic controller was direct age discrimination which could not be justified.  The employer’s evidence did not support its contention that older recruits compromised safety.  

The Employment Tribunal in the case of Hampton v The Lord Chancellor and the Ministry of Justice [2008] IRLR 258 held that a compulsory retirement age of 65 for Recorders (paid judicial office holders who are appointed to the role and who may sit in the Crown or County Court) could not be justified as a proportionate means to achieve the legitimate aim of maintaining a reasonable flow of candidates for post within the judiciary.  

In the case of Martin v Professional Game Match Officials (2010, ET/2802438/09), a retirement age for assistant football referees of 48 was also held to be direct age discrimination and could not be objectively justified as a proportionate means of achieving the legitimate aim of creating career progression opportunities.  The Tribunal agreed that ensuring a high standard for referees was a legitimate aim as was creating a career path for new entrants.  However, a mandatory retirement age was not proportionate as there was no evidence to support 48 as the mandatory retirement age, as opposed to 46 or 50; there were different retirement ages for referees in other European countries and there were other less discriminatory ways of achieving the aim, such as competency and fitness assessments.

It is worth noting that the above cases were all decisions of the Employment Tribunal and not the higher courts.
The employer will need to show that a balancing act has been carried out, weighing the discriminatory effect on the employee against the benefits achieved for the business. It will also be important to determine whether the business need could be met using less discriminatory means. 

The key will be to show that the business has done its due diligence and properly identified all its options and that the dismissal of an older employee at the set retirement age can be objectively justified (and that there is a paper trail supporting the stated rationale). Firms will have to demonstrate that the age being used remains relevant. What is justifiable one year may not be justifiable five years later. The process will continue to evolve each year and firms will need to be alive to this issue.
Recruitment of older employees

It used to be lawful not to recruit someone who was within six months of 65 or the normal retirement age if higher, or who had reached this age (Paragraph 9, Schedule 9, Equality Act 2010). 
Employers who decide not to retain a fixed retirement age, will need to amend their recruitment policies and practices and make sure that hirers are aware of the changes. Going forward, candidates who are 65 or older will need to be considered for jobs as well otherwise the employer may face an age discrimination claim.
For employers who retain a fixed retirement age which can be objectively justified, it may be possible for them to also justify not considering candidates for recruitment where they are shortly to attain that retirement age. This would involve relying on the rationale used prior to the abolition of the default retirement age, namely offering a person a job so close to their retirement age would be pointless as they would have little time to add value to the business.
However, exactly what period of time before the retirement date would be considered a reasonable cut-off point would depend on the organisation and role in question. Again, this is likely to be subject to the scrutiny of the courts.
Conclusion

There remains debate as to whether employers should set their own default 
retirement age as a means of providing some sort of structure for retirement 
planning. At present it is difficult to tell how the UK courts would approach the question of objective justification. Firms will have to make their own decision based on their business needs and aims and be prepared to justify it and back it up with statistics and facts.
Practical Steps:
Given the recent changes which have come into effect, it would be sensible to:

· Train staff in the changes to the law and its impact on the 
workplace;
· Amend recruitment and retirement policies and standard contracts as 
necessary;
· Consider if there are any employees nearing 65 and whether the transitional arrangements will apply;
· Consider the business’ needs and whether (and how long for), it can 
support employees working beyond 65;
· Discuss workforce planning options and needs;
· Consider whether there is any justification for the company setting 
its own retirement age and how it would work in practice; and
· Reiterate the need to consider each case individually and ascertain 
whether there is objective justification and/or a fair reason for dismissal.
WHAT SHOULD LAW FIRMS BE DOING FOLLOWING THE IMPLEMENTATION OF THE BRIBERY ACT?

After having its implementation delayed a number of times, the Bribery Act 2010 (the “Act”) finally came into force on 1 July 2011.  

In summary the Act introduces four categories of offence:

1. Offering, promising or giving a bribe to another person (section 1)

2. Requesting, agreeing to receive or accepting a bribe from another person (section 2)

3. Bribing a foreign public official (section 6)

4. Failure by organisations to prevent bribery: the “Corporate Offence” (section 7)

The Act replaces the UK’s much criticised anti-bribery laws which dated back to the Public Bodies Corrupt Practices Act 1889, the Prevention of Corruption Acts 1906 and 1916 and various common law offences.  

Ironically, having been heavily criticised by the Organisation for Economic Cooperation and Development (OECD) and even threatened in February this year with being placed on an export blacklist (together with countries such as Nigeria and Russia), the UK now has, some would argue, ended up with the toughest anti-bribery law in the world.

How might the Act impact law firms?

Some scenarios in which the Act might impact the way in which law firms do business, include, by way of example: 

· the giving and receiving of gifts and corporate hospitality (and in particular how this impacts on referrals); 

· instructing local legal counsel overseas (particularly where there is a high level of corruption in that country); 

· setting up an overseas office (for example in relation to gaining appropriate government licences, planning permissions and visas for staff).

Guidance

The Act has been heavily criticised for its wide drafting, in particular in relation to the corporate offence and the definition of “associated person” (on which see more below); the potential consequence being that commercial organisations may face criminal liability and unlimited fines in respect of actions taken by people that they do not, in fact, control. 

In addition to the wealth of guidance and analysis which can be found on the Act from, for example, law and accountancy firms, it would be beneficial for firms to make themselves aware of the following:

· Ministry of Justice Guidance published on 30 March 2011 (hereafter “Government Guidance”):http://www.justice.gov.uk/guidance/docs/bribery-act-2010-guidance.pdf
Please note that whilst this guidance is provided in accordance with section 9 of the Act and is a significant improvement on the consultation version published in September 2010, it is of an advisory nature only;

· Joint guidance from the Serious Fraud Office (“SFO”) and the Director of Public Prosecutions (hereafter the “Prosecution Guidance”):  http://www.sfo.gov.uk/media/167348/bribery%20act%20joint%20prosecution%20guidance.pdf;

· Law Society practice note on the Act dated 7 June 2011: http://www.lawsociety.org.uk/productsandservices/practicenotes/briberyact/4970.article.

Section 1 offence: bribing another person

Under section 1 of the Act, a person will be guilty of an offence where they offer, promise or give a financial advantage to another person and he/she either:

· intends that advantage to bring about improper performance of a relevant function or activity by another person or to reward such improper performance; or

· knows or believes that acceptance of that advantage which has been offered, promised or given, in and of itself constitutes the improper performance of a relevant function or activity.

In respect of a section 1 offence, it is important to note that the offer, promise or advantage may also be carried out by a third party.


Section 2 offence: receiving a bribe

Under section 2 of the Act, a person commits an offence if he/she directly or indirectly requests, agrees to or accepts a bribe:

· intending improper performance of a relevant function or activity to follow as a consequence; or

· knowing that such request, agreement or acceptance amounts in itself to improper performance of a relevant function or activity; or

· as a reward for improper performance of a relevant function or activity; or

· in anticipation of or in consequence that they, or someone on their behalf, will perform a relevant function or activity improperly.

Meaning of ‘relevant function’

In order to establish in the context of sections 1 and 2 of the Act whether a relevant function is being performed, the prosecutor will apply a two stage test which is defined at section 3 of the Act as follows:

1. Is the function or activity:

· a function of a public nature?

· an activity connected with a business, trade or profession?

· an activity carried out in the course of employment?

· an activity carried out on behalf of a body of persons? AND
2. Is that function or activity performed with one or more of the following relevant expectations:

· that it will be performed in good faith; and/or

· that it will be performed with impartiality; and/or 

· that by virtue of performing the activity, the person doing so is in a position of trust.

It would seem that in the context of the potential giving or receiving of bribes by and from lawyers, the relevant function test might quite easily be met; take the example of a law firm showering lavish corporate hospitality on an in house lawyer with the intention that this will directly impact on their instruction or continued instruction.  In such a scenario it would not seem difficult for the in house lawyer to fulfill the two limb test: (1) he/she is undertaking an activity connected with a profession (as well as being in the course of employment) and (2) there being an expectation that in house lawyers will perform their jobs in good faith (or in the best interests of their employer) and being, by nature of their advisory role, in a position of trust. 

Meaning of ‘improper performance’

Improper performance is defined as performance (or non-performance) that breaches a relevant expectation.

Relevant expectations are those expectations contained in the second limb of the relevant function test e.g. good faith, impartiality or breach of a position of trust.  

This is an objective test which is based on what a reasonable person in the UK would expect in relation to the performance of the relevant function.

In respect of both the relevant function test and the meaning of improper performance, these will be judged objectively e.g. what a reasonable person in the UK would expect in relation to the performance of the type of function or activity concerned. 

Section 6: bribing a foreign public official

In addition to the individual offences set out above, the Act also creates a discrete offence of bribing a foreign public official.  

An offence will therefore be committed under section 6 of the Act where a person offers, promises or gives a financial or other advantage to a foreign public official with the intention of influencing the official in the performance of his or her official functions AND that person intends to obtain or retain a business advantage or an advantage in the conduct of business.

As is the case in a section 1 offence, an individual may still be guilty under section 6 if the bribe is made by a third party.  Importantly, however, in contrast to section 1, under section 6 there is no requirement to show intention to bribe the foreign public official in order to cause them to carry out their function improperly (as judged objectively). It is merely necessary to show intention to influence the foreign public official in their capacity as such in order to obtain a business advantage. The section 6 offence will therefore potentially be significantly easier to prosecute than the section 1 offence. 

An exception to this offence is made where a foreign public official is permitted or required by local law to be influenced by offers, promises or gifts.

Jurisdictional reach of sections 1, 2 and 6 of the Act

The jurisdictional reach of the Act in respect of acts of bribery falling within sections 1, 2 and 6 which are committed overseas is relatively narrow in scope (particularly when contrasted with the position under the section 7 corporate offence – see below).

In order for an individual or company to be liable for bribing, receiving a bribe or bribery of foreign public official, the relevant act or omission must either:

· take place in the UK; or, 

· if outside of the UK must be an act or omission by an individual or company which has a ‘close connection’ to the UK.

Section 12(4) of the Act defines close connection as follows:

· a British citizen

· a British overseas territories citizen

· a British national (overseas)

· a British overseas citizen

· a person who is a British subject under the British Nationality Act 1981

· an individual ordinarily resident in the UK

· a body incorporated under the law of any part of the UK

· a Scottish partnership.

In order for a company to be liable for an offence under sections 1, 2 or 6, the prosecutor would need to demonstrate that the offence has been committed by a person who is the ‘directing mind and will’ of the company e.g. a director, officer or senior executive.  Historically, establishing the ‘directing mind and will’ test has been difficult and it is thought that the risk of a company being found guilty of any of these offences is likely to be relatively low.  As a result, for companies the primary concern will be the corporate offence (on which, see below).

Please note whilst it might prove difficult to prosecute a company for acts falling under sections 1, 2 and 6, section 14 of the Act allows for senior officers of the Company to also be personally liable for offences in addition to the individual perpetrator him/herself where such acts or omissions by the perpetrator have taken place with the ‘consent or connivance’ of such senior officer.

It is important however to note that these jurisdictional requirements vary in respect of the Corporate Offence under section 7 which is much wider in its scope.

Penalties for sections 1, 2 or 6 offences

On conviction under the above offences an individual will be liable for up to ten years’ imprisonment, an unlimited fine or both.

Companies will be liable for an unlimited fine only.

Section 7: the Corporate Offence

The so called “corporate offence” is undoubtedly the most significant departure from the UK’s previous law and is also the most worrying for organisations.

Under section 7 of the Act a ‘commercial organisation’ (as defined in that section) will be liable for prosecution if an ‘associated person’ of that organisation bribes another person with the intention of gaining or retaining a business advantage for the organisation in circumstances where the organisation has not put adequate procedures in place to prevent bribery.

The offence is a strict liability offence, meaning that there is no need to show any knowledge of element or intent on behalf of the commercial organisation in respect of the commission of the offence by the associated person.

It should be noted that the section 7 offence does not create any liability for commercial organisations in respect of associated persons receiving or accepting bribes on the organisation’s behalf. 

Meaning of commercial organisation
The definition of commercial organisation under the Act is very wide. Commercial organisations include partnerships, limited liability partnerships and body corporates either incorporated or formed in the UK or, if formed outside of the UK, partnerships, limited liability partnerships or body corporates which can properly be regarded as carrying on a business or part of a business in the UK.

The Government Guidance helpfully clarifies that a common sense approach will be adopted by the Courts in assessing whether an organisation falls within scope.  In addition, it also notes that organisations which do not have a demonstrable business presence in the UK will not be caught.  

Meaning of associated person

The definition of an associated person is perhaps the greatest issue with which organisations have struggled and is the focus of most heavy criticism.   

Section 8 of the Act provides that a person is associated with the commercial organisation if that person is performing services for, or on behalf of, the commercial organisation. The capacity in which the person is performing the services is not relevant in that assessment. 

An associated person therefore would include, but not be limited to, employees, agents and subsidiaries.  The Government Guidance in addition highlights that contractors may also fall within scope (although it is unlikely that a supplier simply acting as a seller of goods will do) and provides further helpful guidance in respect of joint venture partners.

Jurisdictional reach of section 7

Unlike the jurisdictional limitations which apply in respect of sections 1, 2 and 6 offences a commercial organisation may be liable for bribes given by an associated person even where that person has no “close connection” with the UK.  Essentially, the section 7 offence is broad enough to cover acts committed by associated persons anywhere in the world and notwithstanding that the associated person has no connection with the UK whatsoever. 

Adequate procedures defence

It is a defence to a conviction under section 7 of the Act if a commercial organisation can show that it had adequate procedures in place to prevent persons associated with it from committing an act of bribery. The standard of proof that is required of the defending organisation is that of the balance of probabilities.

The Government Guidance sets out six key principles intended to give commercial organisations in respect of their planning, implementing, monitoring and reviewing their anti-bribery procedures, these are as follows:

1. Principle 1: Proportionate procedures

2. Principle 2: Top level commitment

3. Principle 3: Risk assessment 

4. Principle 4: Due diligence

5. Principle 5: Communication/training

6. Principle 6: Monitoring and review

The principles are stated in the Government Guidance not to be prescriptive but rather, are intended to be flexible and outcome focussed.  Importantly, it is recognised that bribery prevention procedures should be proportionate to risk and it is noted that where commercial organisations have entirely domestic operations, as a general proposition, these will face lower risks of bribery than those operating in foreign markets. 

Penalties for section 7 offence

The potential penalties for commercial organisations charged with the corporate offence include:

· an unlimited fine; 

· potential discretionary debarment from public procurement under the UK’s implementation of the EU Procurement Directive (2004/18/EC);

· Confiscation Orders under the Proceeds of Crime Act 2002;

· Director disqualification order under the Company Directors Disqualification Act 1986 resulting in potential disqualification of up to 15 years;

· Reputational damage.

Corporate hospitality, gifts and promotional expenses
The offences under the Act are drafted so broadly that it would initially appear that almost all types of corporate hospitality, gifts and expenses could fall foul of the Act. This is a key focus for law firms, for whom client entertainment in various forms is commonplace and a central focus of marketing strategy. 

Whilst the Government Guidance fails to set out any threshold as to when corporate hospitality and gift giving will fall foul of the law and be viewed as a bribe, the Prosecution Guidance states that the Act does not seek to penalise reasonable and proportionate hospitality and promotional expenditure, which it acknowledges is an established part of doing business. 

On the face of it, taking clients to, for example, Ascot or Wimbledon would very likely be an “advantage” for the purposes of the Act – almost anything with an inherent value (financial or otherwise) could be caught.

However the motivation for offering the corporate hospitality is key – in order to make a case, the prosecution would be required to prove that the hospitality was intended to bring about improper performance of a function or activity. 

Thus the focus on reasonable and proportionate expenditure is crucial; the SFO has clearly stated that it will be more likely that this intention will be demonstrated where the expenditure exceeds what would normally be expected in the particular context. 

Hosting a client event following a successful transaction is unlikely to be seen as rewarding improper conduct. Similarly, taking potential clients to a sporting event (to use the Government Guidance’s example, the Six Nations at Twickenham) with the intention of building relationships in a less formal context is unlikely to be seen as an attempt to induce improper conduct. At the other extreme, flying the General Counsel of a key client to the Maldives for a private family holiday as a “thank you” for a high-value instruction may be interpreted differently. It is also important to bear in mind that it is not just one-off high-value hospitality or gifts which pose a risk – regular gifts could be equally troublesome if excessive. 

Ultimately what is appropriate and proportionate in the circumstances is unlikely to attract scrutiny and firms should bear this in mind when considering corporate hospitality. 

In the context of law firms advising on foreign tenders, it should be noted that the offence under Section 6 of bribing a foreign public official sets a higher standard – any attempt to influence a foreign public official could be caught. Very often the nature of any interaction with foreign public officials in such circumstances is to obtain some advantage for the tendering party – thus great care should be taken to ensure that any hospitality or expenses provided is the bare minimum required to allow the official to discharge his or her duties properly, without any suggestion of favour. 

Enforcement

The Serious Fraud Office (SFO) will be the main prosecutor with responsibility for enforcing the Act in England and Wales.  

Public interest considerations will be relevant in the prosecutor’s decision to prosecute and the Prosecution Guidance sets out common factors which will tend to favour prosecution or, alternatively, tend against prosecution. Some examples of factors tending to favour prosecution include where the conviction is likely to result in a significant sentence or where the offence was premeditated. Factors tending against prosecution include where the offence was a genuine mistake or misunderstanding or where the loss or harm is minor and the result of a single incident.

Practical steps

Policies and training

· Ensure that anti-bribery policies are adequate and contain a clear statement prohibiting bribery in any form;
· Consider whether the firm’s whistleblowing policy needs to be updated to take account of bribery explicitly;
· Consider putting a specific gift and hospitality policy in place (including a log of all gifts and hospitality given and received);
· Provide training on those policies to key staff, particularly senior partners and practice management.
· Do the Firm’s contracts of employment provide for immediate termination whether the firm’s anti-bribery policy is contravened?
Risk Analysis 

· Check whether the countries in which the firm does business are at a high risk from bribery (for example by looking at the corruption index published by Transparency International);

· Are the business sectors upon which the firm is advising at high risk of bribery, for example oil and gas companies?

· Have you undertaken adequate checks on those with whom you do business?
Due diligence

· Depending on the nature of the relationship and the risk of bribery occurring, the firm may wish to conduct background research on the companies with which it is dealing (e.g. a company to which IT services are outsourced), including for example information about the owners, key managers and decision makers of the business.

· Has the firm checked whether its suppliers, agents, contractors have anti-bribery and corruption policies in place?

· Do the firm’s contracts provide for immediate termination where the firm’s anti-bribery policy is contravened? Are payment terms clear and is the service being provided properly identified?
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